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PERB Case No, 02-A-oB

Opinion No. 756

ool'lnnmrfi oF ltrf DrsmrcT (F @nrmtsI,t
PI(IBITTC IFCPT|oInE nIqIAITIOIF IO}RD

In the l{att er of!

DISTRIeT OF CoLlrr,IBrA
FTRE NND EMEROE}'CI' MEDTCfI
sERVrcEa DEPART!,IENT,

Petit i.oner,

and

AMERICAN FEDERATION OF
GOVERNMEIVT EMPI.OYEEA, I,o(:AL 3 7 2 r ,

Reslxrndent.

DECISION AND ORDER

-I'his 
natter itrvolvcs a \4otiou li)r Ileconsidelation fllcd by the District r>l Colurnbia Fire audIinctge'cy Metlical scrviccs Depart'rent ("FEMS", i'p",i,ru,r"." .r ..Agency,, 

). I.EMS istequestirtg that the Boarrl vacale its Decisiorr and C)rtler issued on Septenrber 30, 2003. (OpinionNtr' 728)' In opinion No. 72tl' tlrc Board r<>una, inti.er iliu. that the Ar.bitrator,s tlecisiorr in thislnatter was '?o/ contrary to law.r lu rnakiug tJris finrlirrg, the Boanl uphelcl ur Arbitr.ator,s decisio'wlricll deteflnined that FEMS violared its cirllective baffaiuing agreernent (cha) witlr the Anrcfcur

tThe detaile<J lacts and j.ssucs pleseDted by rhis case are set filr.th in tlre Iloard,s Decisiorrand order, slip op. No. 728. .Howevcr, a br.icr' srurrnrary ,,f ,h* fi,",* aud nrairr issue rirlows:

In Slip Op. No. 728, the Distr.icr of Cr>lurnbia Iiire ancl Enrergcrrcy
Services Depal.ttnent filed an Ar.bitration Rcview Request.
Specificatly, FEMS was sccking revcrsal of an Arbiaator,s Award
whiclr fourrd thar FEMS violated its collective bargaining
agreenrcnt witlr thc Anrerican l.cderation of Governrneni
Ernployees, Lor:al 372l. 'l-hc 

issue bcl,rrre the Board was whctlrcr
-,lt-" 1*.1,.L.1t1 irs tace lwasl c(nrriu] to law...,'D.C. Codc g t-
60s.02(6) (200t ed.).
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Ireclet'ation ttf Governtncttt Ernployccs, | .oc,.l 3721("AFGE" or. "tjniun"). Spccilically, thc Boatlupheld art Arbibattx's decisir>tt whiclr liruntl that FEMS violated the partics' cha by scheuuling
pat'amedics to 24 hour shifis2' rvhett tltc express languuge of the cba lirriited tle pararletlics, shilistrr | 2 frtrurs.3 FEM,S asseltetl trtn, intrr aria, rlluiiug!,n",r, rigrrts ptrvisiorrs irt, trre D.c. Gxrealkrwecl the Agency to extend the par anreclics' hours of wor-k aud tlrafthe Arbitrltor's decisi'rr wascontlalJ to law Tlre lloald reje,ctctt IIEMS' urgLrnrerrts anrl corrcludetl that they an$untccl to a rner.edisagleelDeul with tlrc At'bittalor''s decision. llu'thcurxlre, the Boartl firunti that the Arbitr.ator.,s

:l'|l,|::_:].t]] Il" 
b'setl ott a thrl u,rgh arralysis autl cannor be said to be clear.ly en.(nreous or.conuury

Ll*1:tnltiLlll: 11"i"*,:,ih" ab,iue, the' lloa,i.l rlenie<t FEMs' fii;il.; ii;;; R;;;i
G<rvenrnenr Empkryees, I_oca | 3jTl, 5l
(2004\.

FEMS' Motion l'<rl Rec<lnsideration ( Motiorr) asserts that lhe Arbitrirtor's Awlrd shoulclbe revel'sed beoause thc Arbitrator lackcd subject mattcrjurisdiction. Asarcsult, rcAge.cyur.gucs
thar tlre original gl'ievaticc was not arhilruhle. Spcciiically, IrEMS colrtcrrds llrat therc was rr0collective balgaining ilr efl'ect trctweeu the p.rties ai the tirne the gr.ievance was liled'r; t5er.eli;e, rxrgricvance could be arhitluted.

lD its Resgrlrse to FEMS' Motion lol lReconsiderarion (Response) , AFGE usser.ts tlatFEMS' Motiol should bc distrtisst:tl hccausc it was unlirrrely lile.d.s in ,a,rr;.,r,, nlici: 
",r,trn.t,.

'ln 1999, FEMS instituterl a ncw prl)granr which pairrd pararnedics with fircliglrrcrs 61fire engines in an attcrrpt t. irrrprrve re$pulse tirrrcs r,'r.rr:acrriug uccitrcnt scerres. Trre
pareunedics served o'a v(tuutary basis. ihe uni<rr,bjcoted t<l tlis new p()griur) bccause i1
tequirctl paratnedics to work 24 lxrur shifis, instead ofihe l2 hour shifis all<iwcct by the express
language of its collective bargaililtg itgtecntent with FEMS.

The Albitrutor deterrnined that FEMS ha<I waivcd its nranagernent r.ight to set hours olwot* when it negotiated l2 hour shilis with AFGE, on hehalf of thc pararnedics,
aFEMS assens that trre co cctive rrargaining agrecurclll between AFGII antr FEMS had

expired by its own teltns olr Se,ptenrbcr 30, 19g3.

TAFGE c.rrtends trrat FEMS' Motion is turti'rery becuuse it was fircd nror.e rhan r0 daysaftel'tlre Boafd's Decision ancl Otrler in tlris rrratter was'issued. Board Rule 559.2 prrlviclcs, inpertlnent pol't, tllat tlre Boattl's Decision and Or<.ler shall uot becorne final il'auy party files aMotiort firr Rectlttsideratitln witltin ten ( l0) rlays al'tef the issuiurce ol'the decision. The lJoaKl,s
Decisi.rr and order was iss'ed .rr SePte'rber'30, 2(x)3. However., AFGE argucs thar I;EMS,Moti<rn fbr Reconsiderarion wirs rlrr firetr unrir ocrobcr 27 ,2oo3. 

'n* 
, ,"r"ri n r.i;g 

".n"*r.,(c( )Dunued. . . )

DCll 4158, Slip Op. No. 728, PEITB Case No. 02-4-08
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that FEMS waived its right to arguc txrn-iu'bitrability by participating in the arhitr.ation pnrcectliug(,.
Fut'tltertrxtt e, AFCE notes that FEMS in4rtpelly laises-its argurtrent ltl'rhe ti.st tirne iu its M9ti61
lirl Reconsideratiorr o1,the Bourtl's decision irr Opinior No. 72g.,

the issuance of the B<latl's l)t:cisiorr arul Older'.s As a result, we firrd that FEMS' Motion was
untirnely.

Putsuart to Board Rule 559.2, a party has l0days after the issuarrce ofa l)ecision arrd Or der.
to file a Motion lbr Reconsideration. See,'feretha Snain. Carlton Bulter.. Ernest Durunt und Deorr

Colu,rnbj a Deoa.trnert of corrcctions, 45 DCR a7g0, slip op. No. 536, pERB Cui" tt*. ss-s{l
and 97-5-03 (1998). In tlte prcsent cusc, FEMS' Motion tin'Reconsiderariorr was lilerJ 27 days utter

Notwith$tallding thc untintcliness ()f the Motiorr, we fiud that FEMS waived its irl.ri tr.abil ity
algulrleltt by failing to raise it p'ior to the tinle th t tlrc Board issued its llual Decision antl Order..
FEMS laised its arbitlatibility argurnent fi)r thc tlrst tirne in this Motion lirr-Recorrsirlcrirri(nl. FEMS
llud an opportunity to raisc thiti atgulncnt ()rr several occasi<rns before now. For. instancc, FEMS
c<luld ltave l'aised this algunetlt tretilr c the D.C. Superiol Colu't wheu AFGE srrught t6 conrpel
arbitratiorr. lu addition, the argun)ent could lrave been raisecl initially before the Aibitr.ator prior
to the ploceedirlg takillg place or during tlre actual pxrceecling. Finally, thc ar.birrahility orguir,.r,t
could have been l'aised in FEMfi' oliginal Arbitration Review Requesr filecl widr rhe Boiud, irlt was
llot. The Boatl lras held that albitrability is an ilitial questiol fill tlre arbitr.utor. Anrerica!

5(...continuetl)

that FEMS' filiug t<xtk pluce 27 rlays ul'ter the Decision alld 0tdcr was issued in this nratter..

. 
6AFGE algues that it is wcll sertled, lhat the lailurc to object to the arhitr.{biliry ol,an

issue and to theleat'ter participate in thc albitrutiorr pxrceeding risults irr a waiver ol the r.ighr ro
raise the issue of arbitr.ability Lonata v. Covne, (r35 A 2<t 931, 93? (D.C. App. 1999).

7A rcview of the ttcot'ti teveuls tlrat FEMS had an oppot'trulity to laise rhis arbitrability
arg[rneDt at various stages of this pfoceeding, including, bur not limited to, thc time when
AFGE, Local 372 1 souglrt to cotnpel arbitr ation bclirlc thc Distlict of Grluurbiu Super.ior Cgurt.
l'lowever, FEMS did ttot ruise the argurnent at any tirne before this Motion lirr' llecrrrrsideratiorr.

"fPMS acknowledgcs rbar its Morion is urrr.irrrcry filed. llowever, rhc Agency asserrs
that tillteliuess of the filing is rur bur lo its cousideration becausc this nrotion irrvolves questi()rs
rtl'subject rnatter julisrlictiol. l;EMS pruvided r,.r authority to sul)put its urgurncrrt thar
titlteliness is trot a bar in tlris irstiulce. Tlre Board fintls no nrerit irr this argunrcrrt. Theretorc,
this argulnent i$ l'cjccted.
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will not alkrw FEMS to raise trrc alhitrabirity rgurncr)t rin.the fir.st time at this rate stogc.

. .. . 
Finally, we fitrd pelsuasivc AFGIi's aryunrcnt and authority supF)rting rlle proposiriorr tlrat

tlte lailure to object t<t thc arhiitrability o1'alissue and to thercaliel participure iri r]re ar.bitr.ati6rr
l"^-.rll,t^t]t 

a waiver..l'the r.ighn' r.aise the issue of ar.hirrubility. Sce,-LDUgleAy!€, 73.5 A. 2d
93.1' 93'1 (D'C' App. 1999). Therelirre, we cortclutle that FIIMS *uiu".l it-igl,t6*ise rhc issue
of arbitrability and lnay lol nl se tI lrow.

.. 
Based (nl thc f'(x'egoin;q discussiort, we conolurle that FIIMS has rx)t pr csenterl cvidence

whiclr supp(nts the trversal ol Opinion No. 728. 'l"hus, 
FEMS' Motiql lirr. ilccrnrsiderati0n is

deniel.i.

DCR 4357, Slip Op. No. 432, l,l:illB Cusc No. q5-A-fi (2002). ln ui"* uithc,,b,i", tlrc Boo,.l

OITDER

IT IS HEREBY ORDEII.ED T1]A'I:

t . l}e Motiolr f<lr Recouri<leratit>rr is delried.

Pursuant to Boald Rulc 559.1, this Order.shall bc tjnal urxrn issuance.

BY ORDER OF THE PUBLIC ICMPI-OYEtr RDI,ATIONS BOARI)
Washiugt<u, D.C.

Augnst 31, 2004

Ba'gai'ine,36DCR 7t01, Stip Op. n.,. ZZZjERU C"." N.,. tt_U_ZOIltf Fil
Board has held that a party cartrx)t appcal t<l thc Board on issues not luised rrclirre the arbitr atol..
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